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PER CURI AM

M chael Phillip Bourque was convicted by a jury of aiding
and abetting arnmed bank robbery, 18 U S.C. 88 2113(a), 2113(d), 2
(2000) (Count One), aiding and abetting the use of a firearmin a
crime of violence, 18 U S.C A 88 924(c), 2 (West 2000 & Supp
2005) (Count Two), and possession of a firearm by a convicted
felon, 18 U. S.C. A 88 922(g)(1), 924(e) (West 2000 & Supp. 2005)
(Count Three). The court sentenced Bourque as an arned career

crimnal, 18 U S.C. A 8 924(e); U.S. Sentencing CGuidelines Mnual

8§ 4Bl1.4 (2002), and departed upward fromthe guideline range under
USSG § 4A1.3. The court inposed the statutory maxi num sentence of
300 nonths on Count One, a concurrent sentence of 447 nonths on
Count Three, and a consecutive sentence of eighty-four nonths
i mpri sonnment on Count Two, to be followed by a five-year term of
supervi sed rel ease. The court also ordered Bourque to pay
restitution in the anount of $349.50. Bour que appeals his
conviction and sentence. W grant his notions for leave to file
pro se suppl enental briefs and affirmthe conviction and sentence.
W dismss the appeal of the district court’s decision not to
depart downwar d.

At Bourque's trial, the government’s evidence showed
that, on March 14, 2002, Horry County, South Carolina, Police
Oficer Anthony Mieller, heard a BOLO (“Be on the Lookout”)

di spatch for a white nale in a black pickup truck believed to be
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involved in an arnmed bank robbery. As he drove toward the bank,
Muel l er net a burgundy-colored truck driven by Bourque. The
passenger in the truck was Craig Cri ssnan, who had robbed t he bank
a few mnutes earlier, masked and arned with a handgun, while
Bourque waited behind the wheel of Cissman’s pickup truck.
Muel | er stopped the truck but, because it appeared to be the wong
color, he immediately told Bourque and Crissman they could go.
Muel | er then received another dispatch stating that the getaway
truck had big tires, as Crissman’s truck did. Muel [ er quickly
stopped the truck a second tine, renoved Bourque and Crissman from
the truck, and handcuffed them After backup officers arrived
Muel | er checked t he vehicle for weapons and sawtwo firearns inside
the cab of the truck. The truck was |ater searched pursuant to a
search warrant, and the following itens were seized: two |oaded
firearms, a ski mask, a pillowase containing the proceeds fromthe
bank robbery including bait noney, a cell phone, and the jacket
worn by the bank robber. \While Bourque was being transported to
the detention center, Mieller thanked Bourque for not trying to
shoot him Bour que responded that he had been about to shoot
Muel  er when Crissman tal ked himout of it. Crissman confessed to
robbi ng t he bank, and sai d that Bourque pressured himinto doing it
by threatening to have his famly harnmed if he did not.

Before the trial, Bourque noved to suppress all evidence

seized fromthe truck and the statenent he nmde to Muieller. The



district court denied the notion to suppress, having determ ned,
first, that Oficer Mieller’'s information from the BOLO was
sufficient to support a reasonabl e suspicion that the truck was the

getaway vehicle, and justified the second investigative stop of

the truck under Terry v. Ohio, 392 U. S. 1 (1968). The court al so
held that a limted protective search of the cab of the truck was

perm ssi bl e under Mchigan v. Long, 463 U S. 1032 (1983).1

At sentencing, the district court grouped Counts One and
Three together and determined that a conbined adjusted offense
| evel of 24 applied, which was increased to 34 because Bourque
qualified for sentencing as an arned career crimnal. Al t hough
Bourque had six crimnal history points, his arnmed career crim nal
status placed himin crimnal history category VI. H s guideline
range was 262-327 nonths. The district court departed upward based
on the serious nature of his prior crimnal conduct and the
likelihood that he would commt future crines, and inposed a
gui del i ne sentence of 447 nonths inprisonnent, with a consecutive

seven-year sentence for the 8§ 924(c) conviction.

The court further held that Bourque's statenent to Mieller,
given without a Mranda warning, was adm ssi bl e because Mieller’s
statenent was not intended to elicit a response from Bourque, and
that the search warrant for the truck had not included any
intentional msstatenents although the facts in the affidavit
vari ed sonewhat fromMuieller’s testinony; the court noted that the
| ocation of the firearnms in the truck was not material to the
magi strate judge’s finding of probable cause.

- 5 -



On appeal, Bourque first challenges the district court’s
denial of his notion to suppress. Bourque argues that, when
Oficer Mieller stopped the truck for the second tinme, there was
insufficient evidence to give an objective police officer
reasonabl e suspicion that the occupants were involved in crimna
activity. He also contends that Mieller had no basis for a
warrantl ess search of the truck, i.e., opening the door of the
truck to inspect it, because the suspects had been handcuffed by
t hen and were being detained sone distance fromthe truck.

W review the district court’s factual findings
underlying a notion to suppress ruling for clear error, and the

district court’s legal determ nations de novo. Onelas v. United

States, 517 U. S. 690, 699 (1996); United States v. Bush, 404 F.3d

263, 275 (4th Cir.), cert. denied, 126 S. C. 289 (2005). Wen a

suppression noti on has been denied, this court reviews the evidence

in the light nost favorable to the governnment. United States v.

G ossman, 400 F. 3d 212, 216 (4th Cr. 2005). “The Fourth Amendnent
protects ‘the people’ agai nst  ‘unreasonable searches and

seizures.’” United States v. Hylton, 349 F.3d 781, 785 (4th G

2003) (quoting U.S. Const. anend. |V), cert. denied, 541 U S. 1065

(2004).
An officer may, consistent with the Fourth Anmendnent,
conduct a brief, investigatory stop when the officer has a

reasonabl e, articul abl e suspicionthat crimnal activity is afoot.”
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[Ilinois v. Wardlow, 528 U. S. 119, 123 (2000); Terry, 392 U S. at

30. To conduct a Terry stop, there nust be “at least a mnina
| evel of objective justification for nmaking the stop.” Wardl ow,

528 U.S. at 123; see also United States v. Hensley, 469 U S. 221,

232 (1985). Reasonable suspicion requires nore than a hunch but
| ess than probabl e cause. ld. at 123-24. In assessing police
conduct in a Terry stop, courts nmust look to the totality of the

circunstances. United States v. Sokolow, 490 U.S. 1, 8 (1989).

Oficer Mieller made the second Terry stop after
receiving a report of an armed bank robbery i n which the robber was
a white male and the getaway vehicle was believed to be a black
pi ckup truck with oversized tires. Wthin a few m nutes after he
received the alert, Miell er encountered a dark-col ored pi ckup truck
with large tires comng fromthe direction of the bank and occupi ed
by two white nmales. These facts provided Oficer Mieller with a
reasonable and articul able suspicion that the occupants of the
truck were engaged in crimnal activity, and justified his decision
to stop the truck, renove Bourque and Crissnman fromthe truck, and

i nspect the truck for other suspects or weapons. See Maryland v.

Wlson, 519 U S. 408, 415 (1997) (no Fourth Anendnment violation in

requi ring defendant to exit car to be frisked); Mchigan v. Long,

463 U. S. 1032, 1049 (1983) (no Fourth Amendnent violation for
searching car’s passenger conpartnent where a gun nmay have been

secreted); United States v. Holnmes, 376 F.3d 270, 280 (4th Gr.




2004), (holding that Long authorizes protective search of vehicle
for weapons during Terry stop, even when suspect i s outside vehicle

and effectively under police control), cert. denied, 125 S. C. 633

(2004) .

Bourque argues that Mueller’s testinony at the
suppression hearing was not clear as to whether he could see the
guns from outside the truck or only after he opened the driver’s
side door. Mieller first testified that he was not sure whether
the door was open when he |ooked in the truck. On cross-
exam nation, he testified that the guns were plainly visible, but
only after the door was opened. Because Mieller had authority to
search the truck for weapons under Long and Hol nes, whether he
could see the firearns before opening the truck door was not
significant. Because Muel |l er suspected Bourque and Crissman of
i nvol venent in an arnmed robbery, and no weapon was di scovered on
ei ther suspect, a search of the truck for weapons was clearly
perm ssible. Therefore, the district court did not err in denying
the notion to suppress the evidence seized fromthe truck.

Bour que next argues that the evidence was insufficient to
establish that he was present at the bank during the robbery.
Bour que contends that the governnent’s case depended entirely on
Crissman’s claim that he conmtted the robbery under duress and
that Crissman’s testinmony on this point was not credible. e

review the district court’s decision to deny a Rule 29 notion de
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novo. United States v. Lentz, 383 F.3d 191, 199 (4th Cr. 2004),

cert. denied, 125 S. C. 1828 (2005). \Where, as here, the notion

was based on insufficient evidence, “[t]he verdict of a jury nust

be sustained if there is substantial evidence, taking the view nost

favorable to the Governnent, to support it.” Gasser v. United
States, 315 U S. 60, 80 (1942). This court *“ha[s] defined
‘substantial evidence,” in the context of a crimnal action, as

that evidence which ‘a reasonable finder of fact could accept as
adequate and sufficient to support a conclusion of a defendant’s

guilt beyond a reasonable doubt.’”” United States v. Newsone, 322

F.3d 328, 333 (4th Cr. 2003) (quoting United States v. Burgos, 94

F.3d 849, 862 (4th Cr. 1996) (en banc)).

Bourque and Crissman were found together in the vehicle
seen leaving the bank a short tinme after the robbery, and the
robbery proceeds including bait noney were discovered in the
vehicle. The jury found Crissman’s testinony that Bourque aided

and abetted the robbery credible. See United States v. Sun, 278

F.3d 302, 313 (4th Cr. 2002) (“[We do not reviewthe credibility
of the witnesses and assune the jury resolved all contradictions in
the testinmony in favor of the governnment.”). Therefore, this
evi dence was sufficient to sustain Bourque’'s conviction for aiding

and abetting the bank robbery and the related firearms counts.?

’2In his pro se supplenental brief, Bourque maintains that the
government failed to prove that the bank was a federally-insured
financial institution at the tine of the robbery. W are satisfied
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Al t hough Bour que acknow edges that we |lack authority to
review the district court’s decision not to depart because the
court wunderstood its authority to depart and exercised its

di scretion not to depart, see United States v. Wod, 378 F.3d 342,

351 n.8 (4th Cr. 2004); United States v. Bayerle, 898 F.2d 28, 30-

31 (4th Cr. 1990), he seeks review of the sentencing court’s
deci si on. W dismss this portion of the appeal for |ack of
jurisdiction.

Bour que next contends that the district court abused its
di scretion in departing upward because the sentence inposed was
di sproportionate to the crine and thus violated the Eighth
Amendnent prohi bition on cruel and unusual punishment and because
Cri ssman recei ved a | esser sent ence. e di sagr ee.
“Proportionality reviewis not avail able for any sentence | ess than
l[ife inprisonment wthout the possibility of parole.” Uni t ed

States v. Mng Hong, 242 F.3d 528, 532 (4th Cr. 2001). Because

Bour que has not been sentenced to life inprisonment, we wll not
review his sentence for proportionality. And the fact that
Crissman received a |lesser sentence does not make Bourque’s
sentence di sproportionate to the crine, because “district courts
are not obliged to nmake conparisons of the relative harshness of

sentences inposed agai nst various defendants.” United States v.

that the testinmony of the bank vice president established that
fact.
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Foutz, 865 F.2d 617, 622 (4th GCr. 1989). But even if we would
exam ne the proportionality of Bourque's sentence, it is not

di sproportionate in light of his recidivism See Ewing V.

California, 538 U S. 11, 29-30 (2003) (sentence of twenty-five
years to life for recidivist did not violate Ei ghth Anmendnent).
Bour que al so argues the district court violated his Sixth

Amendnent rights when sentencing him 1In United States v. Booker,

the Suprene Court held that the mandatory manner in which the
federal sentencing guidelines required courts to i npose sentenci ng
enhancenents based on facts found by the court by a preponderance
of the evidence violated the Sixth Arendnent. 125 S. Q. 738, 746,
750 (2005).

Bourque was sentenced before the Supreme Court decided

Booker or its predecessor, Blakely v. Washington, 542 U S. 296

(2004). Bourque does not allege that the district court erred in
appl yi ng the gui del i nes as mandatory, but in his supplenental brief
he does allege that the district court violated his Sixth Arendnent
rights by sentencing himto a termof inprisonnent greater than he
woul d have received under the guidelines based on facts found by
the jury or admtted by him Bourque’s Sixth Armendnment rights were
not viol ated, however, because the only facts the district court
consi dered when enhancing Bourque’'s sentence were his prior
convictions, and the Sixth Amendnent does not demand that prior

convictions be found by the jury or admtted by the defendant
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before they are used as the basis for enhancing a sentence. United

States v. Cheek, 415 F.3d 349, 354 (4th G r. 2005). Because the

district court only referenced Bourque’s prior convictions for
facts justifying a sentence greater than the guideline range, we
conclude that no Sixth Amendment error occurred.

Last, Bourque contends that the 1loss of certain
phot ogr aphs of the truck i ntroduced i nto evi dence by the governnent
at trial has deprived himof the opportunity for a full review of
the propriety of the warrantless search of the truck. He alleges
that a neani ngful review of his conviction is not possible wthout
t he phot ographs and that reversal of his conviction or a newtrial
is required.

Under Fed. R App. P. 10(a)(1), the record on appea
includes original exhibits filed in the district court. A
def endant who seeks a new trial because the record is inconplete

must show that his appeal is prejudiced by the absence of the

m ssing portions of the record. United States v. Brown, 202 F.3d
691, 696 (4th Cir. 2000). |If the record can be reconstructed by
the district court or if the district court determ nes that the
m ssing portions of the record are not relevant to issues the
defendant wi shes to raise on appeal, a new trial will not be

granted. See United States v. Novaton, 271 F.3d 968, 993 (11lth

Cir. 2001). W previously remanded this case for an evidentiary

hearing on this issue. The district court determ ned on remand
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that substitute photographs provided by the governnent from the
sanme series of photographs were adequate replacenents for the
m ssi ng phot ogr aphs. Bour que does not seriously challenge this
finding on appeal. Therefore, we conclude that he has not
denonstrated prejudice and that the | oss of the trial photographs
does not warrant either reversal of his conviction or a newtrial.?

We therefore affirmthe conviction and sentence i nposed
by the district court. W dispense with oral argunent because the
facts and legal contentions are adequately presented in the
materials before the court and argument would not aid the
deci si onal process.

AFFI RVED | N PART;
DI SM SSED | N PART

W& have considered the remaining i ssues raised in the pro se
suppl emrental briefs and find themto be without nerit.
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